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ments, mu refide in the government of the United

- States, * G % 4
. The refpe@ “which is felt for every portion of the
confiituted suthiorities, forbids fome of the reflefions
which this fingdlar'paragraph might excite ; and they
are the more .readily {upprefied, ss’it may be pre-
fumed; with juftice perhaps, as well as candour, that

cannot but perfusde ourfelves muft have the fame ef-

feét on all, who will confider it with coolne(s and irm-
pastiality, and with a reverence for our confitution,
in the true charaéter in which it iffued from the fo-
vereign authority of the people. . We refer to the doc-
trine lately advanced as a fan&ion to the fedition aét:

¢ that the tommon or unwritten law,” alaw of vaft’

Jinadvertence-may—have had-its-thate in the error. It extent and Com‘ﬂﬂ»ﬂgb“dnﬂ almott every

would be an unjuftifisble delicacy neverthelefs, to
fs by fo-portentous a claim, proceeding from fo
igh an authority, without a monitory notice of the

{atal tendencies with which it would be pregnant.

II. It is next affirmed of the alicn a€t, that it unites
Yegiflative, judicial and executive powers in the hands
of the prefident. =

However difffcult it may be to mark, in every
cafe, with clearnefs and certainty, the line which
divides legiflative power, from the other deparments of
power: all will agree, that the powers referred to
thefe departments may be fo general and undefined,
as to be of a legiflative, not of an executive or judicial
nature ; and may for that reafon be unconftitutional,
Details, to a ceftalit degree, are effential to the na-
ture and charafler of 2 law ; and oo criminal {ubje&ts,
it is proper that details fhould leave as little as poffible
to the difcretion of thofe who are to apply and to exe.
cute the law. If nothing more were required, in exer-
cifing a legiflative truft, than » general conveyance of
authority, without laying down any precife rules, by
which the authority conveyed thould be carried into
effeét; it would follow, that the whole power of le-
gillation might be transferred by the Jegillature from

- itfelf, and proclamations might become fubflitutes for
Jaws. A delegation of power in this latitude, would
not be denied to be a union of the different powers.

To determine then, whether the appropriate
powers cf the diftinét departments are united by the
2& authorifing the executive to remove aliens, it muft
be inquired, whether it contains fuch details, defi-
niticas and rules, as appertain to the true charaéter of
alaw; efpecially alaw by which perlonal liberty is
invaded, property deprived of its value to the owner,
and life itfelf indirc&iy expoled to danger.

The alien a& declares, ¢ that it fhall be lawful for
the preficent to order all fuch aliens as he fhall judge
dangerous to the peace and fafety of the United States,

“or {hall have reafonable ground to Jfufpes?, are con-
cerned in any treafonable, ¢r fecret mackinations, agsinft
the gorernment thereof, to cepart, &’

Could a power be well piven in terms lefs definite,

" Jefs particular, and lefs precife 2 To be dangercus to
the public [ofety 3 to be fulpeBed of fecret mackinations
sgaintt the government: thele can never be miftaken
for legal rules or certain definitions. They leave
every thing to the prefident.  His wiil is the law,

But it is not a legillative power only that is given
to the prefident. He is to fland in the place of tie
judiciary alfo. His fufpicion is the only evidence
which is to conviét: his order the only judgment
which is to be executed.

Thus it is the prefident whofe will is to defignate
the offenfive conduét ; it is his will that is to alcentain
the individuals on whom it is charged ; and it is his
will, that is to caufle the fentence to be execated, It
is rightly afirmed therefore, that the alt unites legif-
Jative and judicial powers to thole of the executive.

111, It is affirmed that this union of powers (ubverts
the general principles of free government.

It has becqp® an axiom in the {cience of go-
vernment, that a feparation of the legiflative, exe.
cutive and judicial departments, is neceflary to the
prefetvation of public liberty. No where has this
axiom been better underfiood in theory, cr more care-
fally purfued in pralice, than in the United States,

IV. Ic is afirmed that fuch a union of powers fub.
verts the particular organization and pofitive provifions
of the federal conftitation.

According to the particular organization of the con-
ftitution, its legiflative powers are vefted in the con-
grefs; "its executive power in.the prefident, and jts
judical powers, in the fupreme and inferior tribunals,
The union of any two of thefe powers, and gill more
of all three, in any one of thefe departments, as has
been fhewn to be done by the alien 2@, mult confe-
quently fubvert the conftitutional organization of
,them.

That pofitive provifions in the conftitution, fecuring

to individoals the bencfits of fair trial, are alfo wvio.
lated.by the union of powers in the alien a&, necef-
farity refults from the two falls,” that the aét relates to
alien friends, and that alien friends, being under the
municipal law.only, are entitled to its proteflion.’

" Of the fedition a& it is affirmed 1. That it exercifes
in like manner a power not délegated by the confli-
tuticn, 2. That the power, on the contrary, igex-
prefsly aid pofitively forbidden by one of thé amend-
ments :to- the conftitution. 3. That this is a power,
which more than any other ought to produce univerfa)
alarm ; becaufe it js levelled againtt.that right of freely
examining public chara@lers and meafures, and of free
communication theréon ;' cehich has ever been juflly

- deemed the only cfie@usl “guardian of every other
right. =~ G wmo TR e .
; zl. That it exefcifes a'power not delegated 1o the
corftitation. ‘ : v

federsl governmént, being compoled of powers fpeci-
ficslly: granted, with a refervation of-all other powers

16 the ' flatés ot -to the people, the ‘pafitive sntharity
‘nrider -which ithé¢ fedition & could be pafled, muft

, ~be; produced by thofe who'sffert '1fs conflirationality.
7 rg"nbu"'pit; ¢l the conflitbtion shen, iz this' sathority
1o bg foand Egefo - m TG0 T S
‘“_;:sgwq atzemnpts- have bekn made to: anfwer this
qaelipp,- which Will: be eramined in"their order,
one,. which has 6lled ve with
“and apprebeénBon’s and which, we

%

déicuts of foundation,
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poffible fubjeét of legiflation, I
makes 2 part of she law of thefe fates ; in their upited
and national capacity, .

The novelty and the extravagance of this pretenfion,
fhould corfign 1t to filence with other arguments,
which an extraordinary zeal for the aélt has drawn into
the difcufion. But the aufpices, under which this
innovation prefents itlelf, makes it neceflary to beftow
on it an attention, which other confiderations might
have forbidden. ~

In executing the tafk, it may be of ufe, to look
bzck to the colonial Rate of this country, prior to the
revolution ; to trace the effe& of the revolution which
converted the colonies into independent ftates ; to in.
quire into the import of the articles of confederation,
the firlt inttrument by which the union of the flates
was regularly eftablithed ; and finally to confult the
conftitution of 1783, which is the oracle that muft
decide the important queftion.

In the fate prior to the revolution, it is certain that
the common law, under different limitations, made 2
part of the colonial codes. But whether it he uader-
ftood that the original colonitts brought the law with
them, or made it their law-by adeption ; it is equally
certzin that it was the feparate law of eech cclony
within its refpe@iive limits, ard was unknown to
them, asalaw pervading and operating through the
whule, as one fociety. :

It could not pofiibly be otherwife. The common
Jaw was not the fame in any two of the colonies; in
fome, the modifications were materizily and exten-
fively different. There was no common legiflature,
by which a commen will could be exprefied in the
torm of alaw; nor,any common mapgiftracy by
which fuch a law couhs be carried into practice. The
will of each colony alone and feparately, had its or-
gsns for thefe purpofes.

This ftage of our political hiftory furnifhes no foot-
hold for the patrons of this new do&iine,

Did then, the principle or operation of the great
event which made the colonies independent flates,
imply or introduce the common law, as the law of
the unioa ?

The fuadamental principle of the revolution was,

that the colonizs were co-ordinate members with each’

other, and with Great-Britain ; of an empire, united
by a common exscutive foversign, but not united by
any common legiflative fovereign. The legiflative
pawer was maintained to be as complete in each Ame-
rican pariiament, 2s in the Britifh parliament. And
the royal prerogative was in force in each colony, by
virtue of it acknowledging the king for its execurive
magifitate, as it was in Great-Britain, by virtue of 2
like ackoowledgment there. A denizl of thefe prin-
ciples by Great-Britain, and the allertion of them by
‘America, preduced the revo!ution.

There was a time indeed, wheh an exception to the
legiflative feparation of the feveral component aod co-
equal parts of the empire, obtained a degree of ac-
quicfcence. The Britith parliament was allowed to
regulate the trade with foreign nations, and between
the different parts of the empire. This was however
mere prattice without right, and contrary to the true
theory of the conititution. The conveniency of fome
regulations in both thofc cafes, was apparent ; and as
there was no legiflature with power over the whole,
nor any conflitutions] pre.eminence 2mong the legif-
latures of the feveral parts; it was natural for the le-
giflature of that particular part, which was the eldeit
and the largeRt, to aflume this funétion, and for the
others to acquiefce in it. This tacit arrangement was
the lefs criticifed, 23 the regulations eflablithed by the
Britifh parliamens, operated in favour of that part of
the empire, which feemed to bear the principal fhare
of the public burdens, and wers regarded as an in-
demnification of its advances for the other parts. As
long as this regulating power was confined to the two
objeéls of convanicncy and equity, it was not com-
plained of, nor much inquired into. But no fooner
was it perverted to the {elfith views of the party af-
fuming it, than the injored parties began to feel and
to refle€t ; and the moment the claim to 2 direét and
indcfinite power was ingrafted on the precedent of
the regulating power, the whole charm was diffolved,
and every eye opened to the uforpation. The affer-
tion by Great-Britzin of a power to make Jaws for the
other members of the empire in all cafes whatever,
ended in the difcovery, that fhe had a right to make
laws. for chem i no cafes avbatforver.

Such being the ground of our revolution, no fup-
port nor colour can be drawn from it, for the do&rine
that the common law_is bindjng on thefe fiates as one
fociety. The dolrine, on the contrary, is evidently
lrep.ugmnl to the fundsmental principle of the revos
wijon, . . ; S s g

The sgticles of confederation, are -the next fource

- G _of information on this fubjedt.
Here, again it will be proper to recolle&, that the | |

Io the interval between the commencement of the
revolution, and the final ratification of. thefe articles,
the natuce sud extent of the union ivas determined by
the circumBances of the crifis, rather than by any ac~

.curate delineation of the general sathority, It will

not be alleged that the ¢ common .law,” tould have
bad sny legitimate birth a1 & Jaw of the United States,

during thyt Bate of things. .If it came as -fach, inso . -
“exiftence at all, the charter of confederation muft have

bein i(n,p;nng. IR . B s
. Here agajn, howgrer, its pretenfions are sbfalutely
" This inllrament dees. not
7-.:;?1

&y

e
%% ¥ g
S i A e b
SRR e AN

contain s fentence oOr fyihble, thet can

th civil and eriminal,———Jo-aid-

into a countenante of the .ides thar the l;i,{,f’;‘“".
were, with refpett 10 the objefls of the commen 1.
10 foxon one community, No fuch law- iy gapeq .
implied, or alluded to, a5 being in force, or 13 broun §
into fasce, by that compadly? ', ", " . Pougy

After urging many other irrefiftible arpum stk
fubjed, hegproc;eds t0_obferyemm—— . {mnum“h
fufion infeparable from a confisullive ittrodu@iy
the common law, would afford powerful mfo
sgrinft it, . . )

_Is it to be the common law with,
Britifh flatutes ?h e e e
.. IF without the ftxtutory amendments, the vie.
the code would be infuppzuble'l’ ¥ e

If with thele amendments, what petiod is ¢o b
fixt for limitting the Britith authority over our lawy

Isit to be the daie of the eldeit or - the younge ¢
the colonies ¢ " o ;

Or are the dates to be thrown ther, a

dinm deduced ? PR M,

Or is our independence to be taken for the dage; |
Is, again, regard to be had to the various ‘5“!
in the common lsw made by the focal codes of Ame}:

merica ? c H

Is regard to be had to fuch changes, fubfequent s e
well as prior, to the eflablifiment of the conRitgtion
Is regard to be had 1o future, a3 well oy [
changes ? |
Is the law to be different in every fate, a3 differeng s
modified by its code; or are the modifications of agf
particular ftate to be applied to all § &
And on the latter fuppofition, which among e
ftare codes could form the (tandasd ? ‘
Queftions of this fost might be multiplied with of:
much eafe, as there would .be difficulty in anfwering |
them. )
The confequences Sowing from the propofed cond:
firu€tion, furnifh other objeétions equally conclufive
unlefs the text were peremptory in its mening, and

corfiftent with other parts of the inftrument. E

Thefe confequences may be in relation; tothe Je
giflative authority of the United States; to the bxefs

cutive authority ; and to the governments of the e}
vers] ftates. ) :

It it be underflood that the common law is eftablih§
ed by the conititution, it follows that no part of the
law can be altered by the legiflature; fuch of thed
ftatutes already paffed as may be repugnant theretod

would be nullificd, particularly the ¢ fedition 208"

itfelf, which boalts of being s melioration of the com

mon law; and the whole code, with all its incond
gruities, barbsrifms and bloody mixims, would te ind
violably faddled on the good people of the United

States.*
G. DUVALL.
[To e continued.]
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MIL AN, Aprily.

General Melas has advanced into the Genoele with
6o,0co men. The whole ferce of the Aufirisos is
July is 117,000 men. It is expefted that 15.c00
French, who have thiown themfelves into Geoos, #
cut off by general Melas from any communicatio
with France, will foon be obliged to furrender pri
foners. 'Fhe Aufirin troops have taken with the
bread for fix days.

PAVIA, Apiilg (tavelceat zight )

The brave Auftrizns on the 7th carried by florn
Monte Notte, Monte Negro and Monte Ajuto; 1:d
alterwards entered Savonz, where they made 300
French prifoners  General Maffena hav retreated pre.
cipitately to Genoa, where ke'is fhut in by the Ask
trians. His army has partly thrown itfelf into Genct,
and has partly rctrezt:crby Finale and Nice, Gentnl
Hohenzollern has taken poffeflion of the Bocheiw,
and gereral Ott is under the walls of Genos, The
peafants of Fontsna-Buona have joined the latter, ad
are commanded by a Genoefe general wha has deferted
to them, . ;

SAVON A, Apilg. .

For thefe three days we have beem engaged with
the French, and with great fuccefs. we have midt
1,500 prifgners, and taken 16 picces of cannon and
8 ftandards. To-day our head quarters are hese,
Vade and St. Steffino are likewife in our poffeion.
The Hattle fill continues et feveral points,  Mafent)
is fhut up in Genos, and muft either Aght or furea-
der, ' : . : ‘

HAMBUR G, April 25
" Extraf of aletters . - i

¢t At length the campaign io ltaly has been opes
by general Melas. He has penetrated with his -"ﬁ:’f
jto the eafiern territories of Genos, and ‘made him
mafter of Savona, Vado and other places, and bl:l":;
off .the French srmy. One divjfion of it retrested =
the county of Nice, -the other, with ‘Maflens, :
wards Genos, 'This general i» now. wholly fcpl!;
from France. He has with him about fifteen tho; s :
men, withi- whom he muft ‘either furrender o x.-
The event cannot- long - réoain’ doubtful; for g{ﬂ?t‘f“
Melas isin full march sgainft Ge_m;n;twhm .blf;m
p;cv'nils.‘ . It is alresdy reported that- the Frens

~evacuated the Bochstta 5 t}hi‘!“nvﬁf'l;ﬁquim e

f tioner -« - - gor = W g AT Ty b
"‘I:.ll::;:lgfe you Mr. 'Wi:kblm’l official Jetter f@
Fe © . S B B, R i
Louifburg, ol'! this {nbjle’&.}’%" g, 4l 8.5
« Intelligencehis bieen recéived st” head-quaress
that the campalgniin Jraly opened on- the 7tb 12

fu_the:courie’of {which diy, theieaemys

alg
adl tains,. covering the rel

.menf) on’ghe. Appenine: Mouhtaing,.
of ,G‘mp_x"_lngsjm, JMohtp.Notte;

Monte Reglss




